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1 

A Supreme Court of the District of Columbia 

At Law No. 82400 

Galen L. Tait, Collector of Internal Revenue for the EJistrict 

of Maryland, plaintiff 

vs. 

Francis H. Deland and Lillian R. Deland (Husband and Wife), 
and Fidelity Deposit Company of Maryland, a Corporation, 
defendants ‘ " T 

United States of America. 

1>/.strict of Columbia . ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

i 

1 Declaration 

Filed February 21, 1933 

«/ / 

In the Supreme Court of the District of Columbia 

| 

At Law No. 82400 

■ 

Galen L. Tait. Collector of Internal Revenue for the E)istrict 

of Maryland, plaintiff 

vs. 

Francis H. Deland and Lillian R. Deland (Husband and Wife), 
and Fidelity & Deposit Company of Maryland, a Corporation, 
defendants 

Comes now Galen L. Tait, plaintiff herein, by Leo A. Rover, 
United States attorney for the District of Columbia, his attorney, 
and complaining of and declaring against the defendants herein, 
for cause of action alleges: 


That the plaintiff Galen L. Tait was at all times hereinafter men¬ 
tioned and now is the duly appointed, qualified, and acting United 
States collector of internal revenue for the collection district of 
Maryland, which includes the District of Columbia, and as such 
collector was and is charged by law with the duty of collecting in¬ 
come taxes due the United States of America under the ihternal 
revenue laws of the United States of America in said collection 
district. 

That the defendants Francis H. Deland and Lillian R. peland, 
husband and wife, were at all times hereinafter mentioned and now 
are inhabitants of the city of Washington, District of Columbia, re- 
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siding at Xo. 3707 Harrison Street Xorthwest. city of Wash- 
2 ington. District of Columbia, and within the jurisdiction of 
this court. 

That the defendant Fidelity & Deposit Company of Maryland was 
at all times hereinafter mentioned and is now a corporation duly 
organized and existing under and by virtue of the laws of the State 
of Maryland, with an office and place of business in the District of 
Columbia and within the jurisdiction of this court, where it may be 
served with process herein. 

That this is a suit, of a civil nature, at law. founded on contract, 
arising under and relating to the internal revenue laws of the 1 nited 
States of America, instituted at the request of the Commissioner of 
Internal Revenue and is authorized and sanctioned by the Attorney 
General of the United States: that the amount of the recovery 
herein sought is three thousand four hundred sixty-three and 55/100 
dollars ($3.403.55) with interest thereon at 12 per cent per annum 
from July 29. 1932. as by law provided. 


II 


That on or about January 27. 1927. the United States Commis¬ 
sioner of Internal Revenue made jeopardy assessments under sec¬ 
tion 279 of the Revenue Act of 1920 of income taxes, penalty, and 
interest for the years 1921, 1922. 1923. 1924. and 1925 in the respec¬ 
tive amounts of two hundred sixty-six and 24/100 dollars $200.24) : 
six hundred seventy-four and 22/100 dollars ($074.22) : six hundred 
four and 92 100 dollars ($'*04.92) : two thousand two hundred and 
sixty-three and 47/100 dollars ($2,203.47): and one hundred forty- 
eight and 17/100 dollars ($148.17). totaling three thousand nine 
hundred fifty-seveh and 02/ 100 dollars ($3,957.02) against the de¬ 
fendants. Francis H. Deland and Lillian R. Deland, on income 
3 which they failed to report on their joint income-tax returns for 
said years, said assessments appearing on the Commissioner's 
January 1927. special no. 2 assessment list, page 0, lines 0. 1. 2. 3. 
and 4: that the Commissioner of Internal Revenue certified said as¬ 
sessments to the plaintiff as collector of internal revenue for collec¬ 
tion from the said Francis FI. Deland and/or Lillian R. Deland, 
and that on or about January 29. 1927. the said plaintiff, who by 
virtue of his being collector of internal revenue for the district of 
Maryland was chargeable with the collection of said assessments, 
made demand on said defendants for payment of the said assess¬ 
ments. 

That on to witi March 23. 1927. the Commissioner of Internal 

Revenue mailed to the said defendants, Francis H. Deland and 

Lillian R. Deland, in the manner provided by law. a sixty-day 

deficiencv letter notifving said defendants of the said assessments 
* * 

above mentioned, and advising said defendants of their right to 
appeal to the X nited States Board of Tax Appeals for a redetermi¬ 
nation of the said deficiencv assessments within the period of time 
prescribed by law. The defendants did thereupon take an appeal to 
the United States Board of Tax Appeals from the Commissioner’s 
determination, and on or about July 10. 1931 (23 B. T. A. 1057) 
the X'nited States Board of Tax Appeals found and determined that 
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the assessment for the year 1921 was made after the statutory jperiod 
of limitation for making assessments and said assessment phould 
therefore be abated. The said Board of Tax Appeals furtheri deter¬ 
mined and held that the Commissioner of Internal Revenue fajiled to 
prove that the said defendants above mentioned were guilt}’ of 
fraud in their failure to properly report the income on which the 
assessments for the years 19*22 to 192A inclusive, were!based, 

4 and that accordiiurlv the fraud penalties for said Years! total- 
ing one thousand one hundred twenty-five and 30/100 flollars 

($1,125.36) should be abated. The said Board of Tax Appeajls fur¬ 
ther found and held that the deficiency taxes assessed by the! Com¬ 
missioner of Internal Revenue for the years 1922 to 1925. inclusive, 
should be and were sustained and adopted by the Board jas the 
deficiencies properly assertable and collectible for said yearj< from 
the said defendants. As a result of the decision of the United States 
Board of Tax Appeals, the Commissioner of Internal Revenue 
abated the entire assessment for the year 1921 and also the penalty 
assessments for the vears 1922 to 1925. inclusive, bv certificates of 
overassessment appearing on schedule no. 45.880. leaving duie. out¬ 
standing. and collectible two thousand five hundred sixty-fi|ve and 
42/100 dollars ($2,505.42) of the jeopardy assessments abov|e men¬ 
tioned in the amount of three thousand nine hundred fifty-se\jen and 
02/100 dollars ($3,957.02). Xo appeal was taken from the decision 
of the United States Board of Tax Appeals affirming the Commis¬ 
sioner's assessments to the extent of two thousand five hundred 
sixty-five and 42/100 dollars ($2,505.42). and the time has lopg since 
expired in which an appeal could be taken so that the decision of 
the said Board of Tax Appeals has now become and is absolute, 
unmodified, and unreversed. 

Ill j 

i 

That while the appeal to the United States Board of Tax Appeals 
was pending, and in order to obtain a stav of collection of the 
jeopardy assessments above mentioned m the amount of thre|e thou¬ 
sand nine hundred fifty-seven and 02/100 dollars ($3,957.02) pend¬ 
ing determination by the United States Board of Tax Appeals 

5 as to the amount of said assessments legally due and col- 
lectible on or about June 10. 1927. the defendants Francis H. 

Deland and Lillian R. Deland as principals and the defendant 
Fidelity & Deposit Company of Maryland as surety, duly executed 
and delivered to the nlaintiff herein their certain writing obiigatorv 
under seal, hereinafter called a bond, and now to the court shown, 
duly signed with the individual names of the defendants Francis 
H. Deland and Lillian R. Deland, and the corporate name of the 
defendant Fidelity & Deposit Company of Maryland, and sealed 
with the corporate seal of the said Fidelity & Deposit Company of 
Maryland, wherebv and wherein thev bound themselves, their heirs, 
executors, administrators, successors and assigns, jointly and sev¬ 
erally. for the payment unto Galen L. Tait as collector of internal 
revenue and/or to any successor in office of the said Galen t. Tait 
as collector of internal revenue of the sum of seven thousand nine 
hundred fourteen and 04/100 dollars ($7,914.04) lawful money of 
the United States, upon certain conditions hereinafter set ijortk in 
words, figures, and symbols as follows, to wit: 
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** The conditions of this bond are such that: 

•* Whereas, an assessment has been made under the provisions of 
section *270 of the act of Congress approved February 2G. 10*26, 
otherwise known as the Revenue Act of 192G. against the above- 
named principal in the amount of three thousand nine hundred 
fifty-seven and 02/100 dollars ($3,957.02): 

** Whereas, the aforesaid principal desires to obtain a stay of 
collection of three thousand nine hundred fifty-seven and 02/100 
dollars ($3,957.02). of the amount of said assessment described above 
bv filing with the aforesaid collector of internal revenue this bond 
with surety or sureties satisfactory to the aforesaid collector of 
internal revenue, as provided by the terms of said section 279: 

•'Whereas, this bond is conditioned upon the payment of so much 
of the amount of said assessment stayed by this bond as may not be 
abated as the result of a decision of the United States Board of Tax 
Appeals which has become final, on any petition filed with said 
Board by said principal within the time prescribed by law in 
relation to the assessment aforesaid, and the payment of any 
interest on said amount as provided by law: 

Whereas this bond is further conditioned that the amount staved 
it. together with interest thereon, as provided by law, will be 
paid on notice and demand therefor by the aforesaid collector of 
internal revenue or by any of his successors in office, if no petition 
is filed with the United States Board of Tax Appeals before the 
expiration of the sixty-day period provided by law for filing peti¬ 
tions with said Board: 

“Whereas the said collector of internal revenue now stands 
charged with the responsibility for the collection of the total amount 
of said assessment with interest thereon as provided by law. and 
the said principal desires to stay the collection of the amount here¬ 
inbefore specified in the manner provided for in section 279 of the 
Kevenue Act of 192G. and desires to protect the said collector of in¬ 
ternal revenue, or any of his successors in office, with respect to the 
matter of the collection of the amount so stayed together with interest 
thereon; and 

“ Whereas it appears that the amount of this bond is sufficient to 
cover the amount so assessed for which stav in collection is desired, 
with interest thereon as provided by law; 

u Now. therefore, if the said principal shall well and truly ob¬ 
serve and comply with all of the provisions of law and regulations 
made pursuant thereto for the payment of the amount so assessed and 
stayed and shall duly pay to the said collector of internal revenue 
or to any of his successors in office, on notice and demand therefor, 
the amount so assessed and stayed, or such portion thereof as is not 
abated as the result of a decision of the United States Board of 
Tax Appeals, which has become final, plus any interest provided 
by law, or if no petition is filed with the United States Board of 
Tax Appeals by said principal within the time prescribed by law, 
the said principal shall duly pay to the said collector of internal 
revenue or to any of his successors in office, on notice and demand 
therefor, the amount of the assessment staved bv this bond plus 

• • V v, 1 

any interest provided by law: 

u Then this obligation is to be null and void, but otherwise to 
remain in full force, virtue, and effect." 
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A copy of said bond is hereto attached, marked Exhibit A", 
and by reference made a part hereof the same as if fully rewritten 
at length herein. The said bond was given under and by! virtue 
of the authority contained in section 279 of the Revenue Act 
of 1926 and was duly accepted and approved by the plaintiti' 
7 Galen L. Tait as collector of internal revenue on oif about 
June 15, 1927. 

IV ! 

I 

That after the decision of the Board of Tax Appeals and the 
action of the Commissioner of Internal Revenue abating the por¬ 
tions of the assessment found not to be due by the United States 
Board of Tax Appeals, the plaintiff Galen L. Tait as collector of 
internal revenue for the district of Marvland on or about Julv 26. 
1932. made demand upon the defendants Francis H. I)ela)id and 
Lillian R. Deland for payment of the amount determined toj be due 
by the United States Board of Tax Appeals, to wit. two thousand 
five hundred sixty-five and 42/100 dollars ($2,565.42) with interest 
thereon to the date of the payment to be made pursuant to said 
demand. The said defendants wholiv failed, neglected, and refused 
to pay the amount due in accordance with the demand and as pro¬ 
vided in the terms and conditions of the bond, and do still so fail, 
neglect, and refuse to pay. Thereafter on to wit. July 29. 1932. the 
said plaintiff notified the defendant Fidelity & Deposit Company of 
Maryland that the defendants Francis H. Deland and Lillian R. 
Deland, principals in the bond above mentioned, had failed to pay 
the amount of the tax determined to be due bv the United States 

A’ 

Board of Tax Appeals with interest due thereon, and simultaneously 
made demand upon the said defendant Fidelity & Deposit Company 
of Maryland for payment in accordance with the terms of their 
said bond of the sum of three thousand four hundred sixtv-three and 
55/100 dollars ($3,463.55), being the amount of tax determined to 
be due by the United States Board of Tax Appeals, to vfit, two 
thousand five hundred sixty-five and 42/100 dollars ($2,565.42) with 
interest thereon in the amount of eight hundred ninety-eight 
S and 13/100 dollars ($898.13). The said defendant Fidelity 
& Deposit Company of Maryland has also failed, neglected, 
and refused to pay the amount due and demanded of it under 
and by virtue of the terms and conditions of the bond above 
mentioned: that by reason of the failure of the said defendants to 
pay the amount due and demanded they have breached tlnf condi¬ 
tion of their said bond, the promise thereof and therein contajned for 
payment has become and now is absolute, and there has accordingly 
accrued to the plaintiff the right to demand and have of said de¬ 
fendants and each of them in an action on the said bond the sum of 
three thousand four hundred sixty-three and 55/100 dollars ($3.- 
463.55) with interest at the rate of twelve per cent per annum from 
Julv 29. 1932. as bv law provided, which thev have failed, neglected, 
and refused to pay although demand has been made upon them and 
each of them. 

Wherefore, the plaintiff Galen L. Tait, collector of internal reve¬ 
nue for the district of Maryland, prays judgment against the de¬ 
fendants Francis H. Deland and Lillian R. Deland, individuals, and 
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against the defendant Fidelity & Deposit Company of Maryland, a 
corporation, and each of them, for the sum of three thousand four 
hundred sixty-three and 55/100 dollars ($3,463.55). with interest 
thereon at the rate of twelve per cent per annum from July 20. 1932, 
and the costs and disbursements herein. 

Leo A. Rover. 

United States Attorne//. District of Columbia . 

John W. Fihelly. 

Assistant United States Attorney* Dist. of Col .. 

Attorneys for Plaintiff. 

0 Exhibit A 

Jan. 1027 00-01-02-03-04 Sp‘l 2. 

Form 1120. 

U. 8. Internal Revenue. 


INCOME ANI) PROFITS TAX BOND 


(Under section 270 of the Revenue Act of 1020) 

82400 

Know all men by these presents, that Lillian R. Deland and 
Francis II. Deland, of Washington. I). C.. as principal, and Fidelity 
and Deposit Company of Maryland. Baltimore. Md.. as surety or 
sureties, are held and firmlv bound unto Galen L. Tait. as collector 

i %, 

of internal revenue i and/or to anv successor in office of the said 
Galen L. Tait, as collector of internal revenue, in the sum of seven 
thousand nine hundred fourteen and 04/100 dollars ($7,914.04), 
lawful money of the United States, for the payment whereof we 
bind ourselves, our heirs, executors, administrators, successors, and 
assigns, jointly and severally, firmly by these presents. 

The conditions of this bond are such that: 

Whereas an assessment has been made under the provisions of 
section 279 of the act of Congress approved February 20. 1920. 
otherwise known as the Revenue Act of 1926. against the above- 
named principal in the amount of three thousand nine hundred 
lifty-seven and 02 100 dollars ($3,957.02) : 

Whereas the aforesaid principal desires to obtain a stay of col¬ 
lection of three thousand nine hundred fifty-seven and 02/100 dol¬ 
lars ($3,957.02) of the amount of said assessment described above 
by filing with the aforesaid collector of internal revenue this bond 
with surety or sureties satisfactory to the aforesaid collector of 
internal revenue, as 1 provided by the terms of said section 279: 

Whereas this bond is conditioned upon the payment of so much 
of the amount of said assessment staved bv this bond as mav not 
be abated as the result of a decision of the United States Board of 
Tax Appeals which has become final, on any petition filed with 
said Board by said principal within the time prescribed by law in 
relation to the assessment aforesaid, and the payment of any interest 
on said amount as provided by law; 

Whereas this bond is further conditioned that the amount staved 
by it, together with interest thereon, as provided by law, will be 
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paid on notice and demand therefor by the aforesaid collector of 
internal revenue or by any of his successors in office, if no j petition 
is filed with the United States Board of Tax Appeals before the 
expiration of the sixty-day period provided by law for filing peti¬ 
tions with said Board; 

Whereas the said collector of internal revenue now stands [charged 
with the responsibility for the collection of the total amountj of said 
assessment with interest thereon as provided by law. and fhe said 
principal desires to stay the collection of the amount hereinbefore 
specified in the manner provided for in section 279 of the Revenue 
Act of 1926, and desires to protect the said collector <j>f inter- 
10 nal revenue, or any of his successors in office, with respect to 
the matter of the collection of the amount so stayed together 
with interest thereon; and 

Whereas it appears that the amount of this bond is sufficient to 

cover the amount so assessed for which stav in collection isidesired. 

%/ / 

with interest thereon as provided by law; 

Now, therefore, if the said principal shall well and truly! observe 
and comply with all of the provisions of law and regulations made 
pursuant thereto for the payment of the amount so assessed and 
stayed and shall duly pay to the said collector of internal |revenue 
or to any of his successors in office, on notice and demand Ijherefor, 
the.amount so assessed and stayed, or such portion thereof as is 
not abated as the result of a decision of the United States Board 
of Tax Appeals, which has become final, plus any interest provided 
by law. or if no petition is filed with the United States Board of 
Tax Appeals by said principal within the time prescribed bv law. the 
said principal shall duly pay to the said collector of internal reve¬ 
nue or to anv of his successors in office, on notice and demand there- 
for. the amount of the assessment stayed by this bond p|lus any 
interest provided by law: 

Then this obligation is to be null and void, but otherwise tcf remain 
in full force, virtue, and effect. 

Correction on line 1 made before the execution hereof. 

Correction on line 4 made before the execution hereof. 

Witness our hands and seals this 10th day of June 1927. j 

(Signed) Francis H. DeLaxd (seal]" 

Principal. 

(Signed) Lillian R. DeLaxd ['seal] 

Principal. 

Fidelity and Deposit Company of Maryland (seal] 

Surety. 

By Hugh L. Murrell, (seal] 

Attorney in fact. Surety. 

- (seal] 

Surety. 

Signed and sealed in the presence of— 

L. C. Rosenkrans, 

Loretta Mullikin. 

Bond approved this 15th day of June 1927. 

(Signed) Galen. L. Tai^, 
Collector of Internal Revenue. 

11S059—35-2 
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Pleas 


Filed April *21. 1933 


The defendant. Fidelity Deposit Company of Maryland, by 
Lowry X. Coe. George B. Appel and Washington Bowie. Jr., its 
attorneys, for picas to the declaration says as follows: 

First Pint .— That the plaintiff ought not to be admitted to say or 
allege that the income taxes, interest, and penalties assessed against 
Francis H. Deland and Lillian R. Deland for the years 1922-1923- 
T.)24 and 1925. or any part of them, are due and unpaid and that the 
said Francis H. Deland and Lillian R. Deland, as principals, and 
this defendant, the Fidelity & Deposit Company of Maryland, are 
liable under the bohd described in the declaration for the payment 
of said taxes, interest, and penalties or any part thereof, because it 
says that the plaintiff heretofore, to wit. on October 21st. 1931. tiled 
in this honorable court his certificate, dated October 19th. 1931, 
certifying that the said income tax for the years 1921-1922-1923’- 
1924 and 1925. assessed against the said Francis H. and Lillian R. 
Deland had been paid in full, together with all penalties, costs, and 
interest, and this, this defendant is ready to verify. 

Second Plea. —For a further plea, by way of equitable defense, 
this defendant says that at the time of the giving and acceptance 
of the bond herein sued upon, the plaintiff had filed and recorded 
in the office of the clerk of this court, a notice of tax lien, dated 
January 29th. 1927 and duly recorded among the records of this 
court on February 1st. 1927. upon all property and rights 
12 to property belonging to Francis H. and Lillian R. Deland, 
the said lien so claimed being in the amount of $3,957.02, 
which said sum is'more than the amount herein sued for and this 
defendant says that the value of the property belonging to the said 
Francis H. and Lillian R. Deland, upon which said lien became 
operative, was of a value more than sufficient to pay said tax, to¬ 
gether with any other liens or claims of record against said property 
at that time. This!defendant further savs that at the time the right 

c s_ 

of the plaintiff to collect the sum herein sued for became absolute, 
the real estate belonging to the said Francis H. Deland and Lillian 
R. Deland was likewise of a value more than sufficient to pay said 
tax and any other prior liens or encumbrances. That had the plain¬ 
tiff retained said lien as he ought to have done, he could have 
enforced it against said property and thus have collected the sum 
herein sued for to the exoneration of the liability of this defendant 
as surety upon the bond guaranteeing the payment of said tax. Or 
this defendant, as surety, could have paid the plaintiff the sum 
sued for in exoneration of its liability as such surety and thus have 
become subrogated to the rights of the plaintiff and the United 
States of America in and to said lien. But this defendant says the 
plaintiff released said lien against said real estate without the knowl¬ 
edge or consent of this defendant, thus permitting the property to 
become subject to subsequent liens thereon, which have been or 
are now being foreclosed, with the result that the security of said 
lien has been lost and abandoned to the damage and jeopardy of 
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this defendant. And this defendant further says that whei| it was 
advised by the plaintiff of his claim against this defendant 
under its said bond, it duly notified the plaintiff that if, as 

13 the plaintiff then claimed, the liability of the said Francis H. 
and Lillian R. Delarnl for income taxes, interest, anq penal¬ 
ties for the years 1921-1922-1923-1924 and 1925 had not bein paid, 
notwithstanding the certificate filed by the plaintiff in thijs court, 
admitting that said taxes, interest, and penalty had been pajid. that 
the purported release of the above-mentioned tax lien wsjis inef¬ 
fectual and invalid, and that the plaintiff should and oUght to 
proceed to enforce said lien. That notwithstanding this notice and 
demand of this defendant upon the plaintiff, which was ma<jle prior 
to the time when under the statutes the right to enforce sjsrid lien 
would become barred, the plaintiff failed and refused to tjike any 
steps to enforce said lien, but on the contrary waited untjil after 
the expiration of the statutory time in which the proceeding for 
enforcement could be filed and then, and not until then, lie insti¬ 
tuted this suit. 

Lowry X. Coe. 

George B. Appel. 

Washington Bowie. Ji).. 

Attorneys for Defendant . 

Dum.urrer 
Filed May 20. 1933 

* * * * * * j * 

Comes now the plaintiff, by his attorney. Leo A. Rover, United 
States attorney in and for the District of Columbia, and says that 
the pleas filed by the defendant Fidelity and Deposit Company of 
Maryland, a corporation, are bad in substance. 

Leo A. Rover. 

United States Attorney. 

John W. Fihelly, 
Assistant United States Attorney. 

14 Xote.—A mong the points to be argued in support of this de¬ 
murrer are: 

1. That the pleas raise no relevant issue of law or fact. 

2. That the pleas set forth no legal or equitable defense. 

3. That the facts set forth in the first plea would at most consti¬ 
tute an admission, and not an estoppel. 

4. That the first plea, if intended as a plea in estoppelL is not 
in proper form. 

5. And in other respects apparent of record. 

Supreme Court of the District of Columbia 

Tuesday, September lp, 1933. 

Session resumed pursuant to adjournment, Hon. F. Dickinson 
Letts, Justice, presiding. 
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Upon consideration of the oral motion this dav made, to substi- 



Monday, January 22. 1934. 

Session resumed 1 pursuant to adjournment. Hon. Daniel W. 
O'Donoghue. Justice, presiding. 

* * * * :j: * 

Upon consideration of the demurrer filed herein, to the pleas of 
defendant Fidelity & Deposit Company of Maryland, a corporation. 

it is ordered that said demurrer be. and the same is hereby, 
15 overruled, with leave to the plaintiff to plead over as he 
mav be so advised within ten davs hereof. 

v •>* 


Replication- to first plea 


Filed Februarv 3. 1934 


* 


j*: 


Comes now the plaintiff, by his attorney. Leslie C. Garnett. United 
States attorney in and for the District of Columbia, and for a 
replication to the first plea of the defendant Fidelity and Deposit 
Companv of Marvland. filed herein, savs as follows: 

The plaintiff admits that on October 21. 1931. the then collector of 
internal revenue for the District of Maryland, Galen L. Tait. filed 
in this honorable court a certificate dated October 19. 1931. certifying 
that the income tax for the Years 1921. 1922, 1923. 1924. and 1925 
assessed against the defendants. Francis H. Deland and Lillian R. 
Deland, had been paid in full, together with all penalties, costs, 
and interest. The plaintiff says that, as a matter of fact, at the time 
the certificate in question was filed, the tax assessed against the 
defendants. Francis H. Deland and Lillian R. Deland, for the years 
1921. 1922. 1923. 1924. and 1925 had not been paid in whole or in 
part, nor have the taxes for said years been paid in whole or in 
part since: that the said Galen L. Tait was without authority in law 
to file said certificate, and the recital contained in said certificate 
that the tax assessed against the defendants, Francis H. Deland and 
Lillian R. Deland, for the years 1921. 1922. 1923, 1924. and 1925. had 
been paid in full, was erroneous, and was made by mistake. 

Leslie C. Garnett. 

United States Attorney , 

John W. Fihelly, 

Assistant United States Attorney , 

, E. T. Kemper, 

Special Attorney , Bureau of Internal Revenue , 

1 Attorneys for Plaintiff . 
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Hi Demurrer to replication to first plea 

Filed March 14. 1934 j 

* # sj: & ❖ | # 

Xow comes the defendant. Fidelity & Deposit Company ofj Mary¬ 
land. bv its attornevs. Lowrv X. Coe. Washington Bowie. Jlr., and 
George P. Appel, and says that the replication to the first jplea is 
bad in substance. 

Among the matters of law intended to be argued are the following: 

1. The said replication does not set forth facts constituting a 
defense to the first plea. 

2. The allegation that Galen L. Tait was without authority at 
law to file the certificate is a conclusion and not a fact, as his author- 
itv is fixed bv law. 

3. The allegation that the certificate of payment of taxes filed in 
the clerk's office was erroneous and was made bv mistake d<>es not 
constitute a defense to the said plea. 

4. And for other defects apparent upon the face of the said 
replication. 

Lowry X. Coe, 

Washington Bowie, Jr.. 

George B. Appel, 

Attorneys for Defendant , 
Fidelity cb Deposit Company of Maryland. 

17 Demurrer to replication to second plea 

Filed March 14. 1934 


Xow comes the defendant. Fidelity & Deposit Company ofj Mary¬ 
land. by its attorneys. Lowry X. Coe. Washington Bowie. Jr., and 
George B. Appel, and says that the replication to the second plea 
is bad in substance. 

Among the matters of law to be argued are the following: 

1. The said replication does not set forth allegations of fact rais¬ 
ing relevant or material issues; facts constituting legal or equitable 
defense to the facts set forth in the said plea, nor facts responsive 
thereto. 

2. The said replication violates Law Rule Xumber 21 requiring 
that prolixity and unnecessary verbiage be avoided in all pleadings. 

3. The said replication is so interspersed with repetitions of 
allegations contained in the declaration, conclusions of fact aijd law, 
and irrelevant and immaterial averments as to make it impossible 
to determine an issue. 

4. The allegations contained in the paragraph beginningjat the 
center of page four of the said replication denying. “For \\jant of 
sufficient information to otherwise reply ", certain allegations] of the 
plea are not in proper form to constitute denials. 

5. The said replication contains a lengthy statement of the rea¬ 
sons of the plaintiff for accepting the bond which are purely argu¬ 
mentative and not the pleading of facts raising relevant or material 
issues. 
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18 6. The said replication attempts to set forth a parol agree- 

ment prior to the execution of the bond sued upon which is 
immaterial and irrelevant to the plea and to which agreement this 
defendant was not a party. 

7. The said replication denies the authority of Galen L. I ait. the 
plaintiff, collector of internal revenue, to file the certificate of release 
of the lien mentioned in the plea, which is a conclusion. 

8. And for other defects apparent upon the face of the said 
pleading. 

Lowry X. Coe, 

Washington Howie. Jr.. 

George P. Appel. 

Attorneys for Defendant , 
Fidelity eh Deposit Company . 


Supreme Court of the District of Columbia 

Tuesday. May 15, 1934. 

Session resumed pursuant to adjuornment. Hon. Jennings Bailey. 
Justice, presiding. 

%*• <• %J» 

Jj, «,» «J* »,» 

Upon the coming on for hearing of the demurrer filed herein, 
to the replication to the second plea, the court of its own motion 
^trikes said replication from the record, and thereupon, the demurrer 
filed herein, to the replication to the first plea, is duly argued and 
submitted to the court. 


19 Thursday. May 17,1934. 

Session re.-umed pursuant to adjournment. Hon. Jennings 
Bailey, Justice, presiding. 

:|i :-c # 

Upon consideration of the demurrer filed herein, to the replication 
to the first plea, it is ordered that said demurrer be. and the same is 
hereby overruled, with leave to plead within ten days hereof. 

R< joinder to replication to first plea 

Filed June 23. 1934 


£ 




Xow comes the defendant. Fidelity £ Deposit Company of Mary¬ 
land. and for rejbinder to the replication to the first plea says as 
follows: 

That this defendant sustained damage and loss by the action of 
the plaintiff in releasing the tax lien on the property of the de¬ 
fendants. Francis 'H. Deland and Lillian R. Deland to the extent 
of the amount sought to be recovered by the plaintiff in this suit; 
that is to say, that 1 at the time of the releasing of the said lien by the 
plaintiff, there was covered by the said lien real estate in the District 
of Columbia of 1 a value of more than five thousand dollars 
($5,000.00) : that the said lien was released by the plaintiff without 
the knowledge or consent of this defendant'; that the lien on the 
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said real estate was security for the principal debt for which recovery 
is sought in this suit against this defendant as surety; that after the 
releasing of the said lien the aforesaid real estate was foreclosed 
under incumbrances placed against said real estate subsequent to 
said tax lien becoming effective against the same, )=o that 
20 the said security has become totally lost. 

Lowry X. Coe, 

Washington Bowie, Jr.. 

George P. Appel, 

Attorneys for Defendant^. 

F idel ity cb Deposit Company of Maryland. 

Demurrer to rejoinder to replication, to first plea 
Filed August IT. 1934 


* * * * * * ! * 

Comes now the plaintiff, by his attorney. Leslie C. Garnett. United 
States attorney in and for the District of Columbia, and says that 
the rejoinder to the replication to the first plea is bad in substance, 
on the following grounds: 

1. Said rejoinder departs from the defense set up in the defend¬ 
ant's first plea. 

2. And for other grounds appearing on the face of the (record. 

Leslie C. Garnett. 

United States Attorney. 

C. R. Heflin, 

Assistant United States Attorney. 

Attorneys for the Plaintiff. 


21 


Amended replication to second plea 
Filed September 25. 1934 


* 


❖ 


$ 




3k 


Comes now the plaintiff, by his attorney. Leslie C. Garnett.! United 
States attorney in and for the District of Columbia, with, leave 
of court first being had and obtained, and for an amended replica¬ 
tion to the second plea of the defendant. The Fidelity and (Deposit 
Company of Maryland, admits that at the t me of the giving and 
the acceptance of the bond herein sued upon Galen L. Tait. tjhe then 
collector of internal revenue for the District of Maryland, had filed 
and recorded in the office of the clerk of this court a notice of tax 
lien dated January 29. 1927. and duly recorded among the records 
of this court on February 1, 1927. upon all the property and rights 
to property belonging to Francis H. Deland and Lillian R. Deland, 
the said lien so claimed being in the amount of $3,957.02. a|nd that 
on, to wit, October 31. 1931. the said Galen L. Tait. the then collec¬ 
tor of internal revenue for the District of Maryland, filed in this 
court a certificate dated October 19. 1931. certifying that said 

income tax for the years 1921. 1922. 1923, 1924. and 1925 assessed 

•/ / / > / 



14 KAY, COL. OF IXT. KEY., VS. FIDELITY & DEPOSIT CO. OF AID. 


against defendants. Francis H. Deland and Lillian R. Deland, had 
been paid in full, together with all penalties, costs, and interest, and 
says that said Galen L. Tait. the then collector of internal revenue 
for the District of Marvland. never found that the liabilitv for the 
amount assessed against said defendants and all interest in respect 
thereof had been satisfied or had become unenforceable, that there 
was never furnished to said Galen L. Tait. the then collector of 
internal revenue for the District of Maryland, and accepted by 
him any bond, except the one herein sued upon, conditioned 
22 upon the payment of the amount assessed against said de¬ 
fendants. together with all interest in respect thereof, that the 
recital in said certificate that the tax assessed against the defendants, 
Francis H. Deland and Lillian R. Deland, for the years 1921. 192*2. 
1923. 1924. and 1925. had been paid in full, was erroneous and was 
made by mistake, that as a matter of fact no part of said tax was 
paid, and that said certificate was issued inadvertentlv: and the 

x * 

plaintiff denies each and every allegation of said plea, with the 
exception of those expressly admitted herein. 

Leslie C. Garnett. 
Untied States Atto) 70 //, 

C. R. Heflin. 

Assistant J a‘ted States Attorni ff. 

Attorneys for the Plaintiff. 

Ih mur: 77 * to amend id r< p 'k-atlon to second plea 
Filed October 25. 1934 


Xow comes the defendant Fidelity and Deposit Company of Mary¬ 
land by its attorneys. Washington Bowie. *Tr.. George B. Appel, and 
Lowry X. Coe and says that the amended replication to the second 
plea is bad in substance. 

Among the matters of law to be argued: 

1. The said amended replication does not set forth matters of 
fact rais’ng relevant or material issues or facts constituting legal 
or equitable defenses to the facts set forth in the plea. 

2. That it is immaterial that Galen L. Tait. the then collector of 
internal revenue, never found that the liabilitv for the amount as- 
>es>ed against the defendants and all interest in respect thereof had 

been satisfied or become unenforceable. 

23 3. That it is immaterial that there was never furnished to 

the said Galen L. Tait and accepted by him any bond except 
the one herein sued upon conditioned upon the amount assessed upon 
the defendants. 

4. That it is no defense to the defendant's plea that the plaintiff 
released the defendant Deland's property from the operation of 
the plaintiff's tax lien by mistake or in error, nor is it a defense that 
no part of the said tax was paid or that the certificate was issued 
inadvertently. 

5. The matter of the authority of Galen L. Tait, collector of 
internal revenue, plaintiff, to release the tax lien has already been 
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decided by the court in the overruling of plaintiff's demurrer to the 
second plea. 

0 . And for other defects upon the face of said amended replication. 

Lowry Ni Coe. 

Supreme Court of the District of Columbia 

Wednesday, November 14 j 1934. 

Session resumed pursuant to adjournment, Hon. Chief! Justice 
Alfred A. Wheat, presiding. 

* * * * * * * 

Upon consideration of the demurrer of the defendant. Fidelity & 
Deposit Company of Maryland, filed herein, to the amended repli¬ 
cation to the second plea, it is ordered that said demurrer be, and 
the same is hereby sustained. Further, upon consideration of the 
demurrer filed herein, to the rejoinder to replication to first plea, 
it is ordered that said demurrer be, and the same is herebv overruled. 

/ %/ j 

24 Joinder of issue 

Filed December 7, 1934 

% :*c # | :$c 

Comes now the plaintiff and joins issue on the rejoindej* to the 
replication to the first plea of the defendant, Fidelity and [Deposit 
Company of Maryland. 

Leslie C. Garxett, 

United States Attorney. 

C. R. Heflin. 

Assistant United States Attorney. 

Supreme Court of the District of Columbia 

Friday. December 7. 1934. 

Session resumed pursuant to adjournment, Hon. Peyton pordon. 
Justice, presiding. 

^ »V «'» »!» •'* V* 

»,» »,« *,» »,» »,* 

Comes now the plaintiff by his attorney of record and now.! in open 
court, elects to stand on his amended replication to the seednd plea 
filed herein, whereupon, it appearing to the court that a dlemurrer 
filed herein bv the defendant. Fidelity & Deposit Company o|f Marv- 
land, a corporation, to said amended replication to the second plea, 
was sustained upon the 14th day of November 1934. judgment is 
accordingly ordered. 

Wherefore, it is considered that plaintiff take nothing [by this 
action that the defendant. Fidelity & Deposit Company of Maryland, 
a corporation, go hence without day, be for nothing held andj recover 
of plaintiff its costs of defense to be taxed by the clerk and execution 
thereof be had. 

From the foregoing judgment the plaintiff by his attorney of 
record, in open court, notes an appeal to the epurt of 

25 appeals of this district. 
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Assignment of errors 
Filed December 20, 1934 

* * * * * * * 


Comes now J. Enos Ray, collector of internal revenue for the 
district of Maryland, the plaintiff herein, and assigns the following 
errors by the court in the above-entitled cause: 

The court erred— 

1 . In overruling plaintiff’s demurrer to the pleas of the defendant, 
Fidelity and Deposit Company of Maryland, as to the first plea. 

2 . In. overruling plaintiff’s demurrer to the pleas of the defend¬ 
ant. Fidelity and Deposit Company of Maryland, as to the second 
plea. 

3. In sustaining the demurrer of the defendant. Fidelity and De¬ 
posit Company of Maryland, to plaintiff's amended replication to 
the second plea. 

4. In overruling 1 plaintiff's demurrer to the rejoinder to the repli¬ 
cation to the first plea of the defendant, Fidelity and Deposit 
Company of Maryland. 

5. In entering judgment for the defendant. Fidelity and Deposit 
Company of Maryland, on the demurrer of said defendant to plain¬ 
tiff’s amended replication to the second plea. 

6 . And in other respects apparent from the record. 

Leslie C. Garnett, 

United States Attorney , 

C. R. Heflin, 

Assistant United States Attorney . 

Attorneys for Plaintiff. 

26 Copy received this 20th day of December 1934. 

Lowry N. Coe, 

1 Attorney for defendant , Fidelity and 

Deposit Company ,’ of Maryland. 


Designation of the record 
Filed December 20, 1934 


Now comes J. Enos Ray. collector of internal revenue for the 
district of Maryland, appellant in the above-entitled cause, and 
designates the parts of the record which he desires to have included 
in the transcript, 1 said parts being considered sufficient for the de¬ 
termination of the questions raised on appeal, namely: 

1 . Declaration. 

2 . Minute entry of the court showing substitution of J. Enos Ray 
as party plaintiff in the place and stead of Galen L. Tait. 

3. Pleas of defendant, Fidelity and Deposit Company of Mary¬ 
land. 

4. Demurrer to pleas of the defendant, Fidelity and Deposit Com¬ 
pany of Maryland. 
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5 . Minute entry of order of the court overruling the demurrer 

to the pleas of the defendant. Fidelity and Deposit Company of 
Maryland. j 

6 . Amended replication to second plea of defendant. Fidelity and 
Deposit Company of Maryland. 

7. Rejoinder to the replication to the first plea of defendant, Fi¬ 
delity and Deposit Company of Maryland. 

S. Demurrer to the rejoinder to the replication to the 

27 first plea of the defendant. Fidelity and Deposit Company of 

Maryland. , 

9. Demurrer to amended replication to the second plea o:r defend¬ 
ant, Fidelity and Deposit Company of Maryland. 

10 . Minute entry of order of the court overruling demurrer to 
the rejoinder to the replication to the first plea of the defendant, 
Fidelity and Deposit Company of Maryland, and of the ojrder sus¬ 
taining demurrer to the amended replication to the seconc. plea of 
the defendant. Fidelity and Deposit Company of Maryland. 

11 . Minute entry of the court showing entry of judgment for de¬ 
fendant upon election of the plaintiff to stand on amended replica¬ 
tion to the second plea of the defendant. Fidelity and Deposit Com¬ 
pany of Maryland, and noting of an appeal therefrom by the 
plaintiff. 

12 . And a copy of this designation of record. 

Leslie C. Garnett, 

United States Attorney , 

C. R. Heflin, 

Assistant United States Attorney , 

Attorneys for Plaintiff. 

Service of a copy of the foregoing designation of the record on 
me, this 19th dav of December 1934 is herebv acknowledged. 

•y * | 

Lowry X. Coe, 

Attorney for defendant , 
Fidelity and Deposit Company of Maryland. 

28 Counterdesignation of record 

Filed December 21, 1934 i 

* * * * * * * 

Now comes the Fidelity and Deposit Company of Maryland, a 
corporation, appellee in the above-entitled cause, and designates the 
following additional parts of the record which it desires jto have 
included in the transcript, namely: 

1 . Replication to first plea. 

2 . Demurrer to replication to first plea. 

3. Demurrer to replication to second plea. 

4. Minute entry of order overruling demurrer to replication to 
first plea. 

A Minute entry of order striking out replication to secoiid plea. 

6 . Joinder of issue of plaintiff on rejoinder to replication of the 
first plea. 

7. And a copy of this counter designation of record. 

Lowry X. CoJe. 

Attorney for Defendant. 
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Service of a copy of 
record on me. this 21 day 


the foregoing counterdesignation of the 
of December 1934 is hereby acknowledged. 

Cecil K. Heflin. 

A*si#tant Untied States Attorney . 

Attorney for Plaintiff. 


Supreme Court of the District of Columbia 


United States of America. 

District of Columbia, ss: 

I. Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, numbered 
from 1 to 28. both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein tiled, copies of 
which are made part of this transcript, in cause no. 82400 at law, 
wherein Galen L. 'fait, collector of internal revenue for the district 
of Maryland, is plaintiff, and Francis H. Deland et al. are defend¬ 
ants. as the same remains upon the files and of record in said court. 

In testimony whereof,* I hereunto subscribe my name and affix 

the seal of said court, at the city of Washington, in said District. 

this 14th day of February. 1935. 

& »> / 

[seal.] Frank E. Cunningham. Clerk. 


(Endorsement on cover:) District of Columbia Supreme Court. 
No. 6417. Galen L. Tait. Collector of Internal Revenue for the 
District of Maryland, appellant, vs. Fidelity & Deposit Company of 
Maryland, a Corporation. United States Court of Appeals for the 
District of Columbia. Filed February 15. 1935. Henry W. Hodges, 
clerk. 
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